Introduction
Procurement is generally described as the function of purchasing goods and services from an outside body.
1 In South Africa, public sector procurement or government procurement is estimated to amount to approximately 14% of gross domestic product (GDP). 2 In the United Kingdom, it is estimated that the total value of public procurement (excluding the procurement of public corporations) was £117 billion in 2002/3 3 and in the United States, the monetary value of public sector contracts given to the private sector is estimated to be about 15% of GDP. 4 Government procurement is, therefore, of huge economic significance. Government procurement is, moreover, of major importance for Collins English Dictionary 1294 similarly defines procurement as "the act of buying". In the South African context, as is argued in greater detail elsewhere (Bolton Government Procurement ch 3, par 8.3.2.3), the word 'procurement', as contained in the heading of s 217 of the Constitution of the Republic of South Africa 1996 (the Constitution) should be given a wide interpretation. Procurement, in the South African context, should be understood as referring to instances when the government acquires goods or services and when it sells or lets assets. 2
Mkhize "No title". 3 Arrowsmith Public and Utilities Procurement par 1.1 (n omitted). 4 Amos 2005 http://www.egovmonitor.com/ 12 May.
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2/38 potential for corruption. Both contractors and public officials may resort to corrupt practices, and this may be for personal or political reasons. Whatever the underlying reasons, corruption undermines the attainment of value for money in government contracting, the fair treatment of contractors and the use of procurement as a policy tool.
The South African Constitution provides that when organs of state procure goods or services, they must comply with five principles: fairness, equity, transparency, competitiveness and cost-effectiveness. 5 In short, 6 this means that organs of state should make use of competition when procuring goods or services. They should 'shop around' and attract the maximum number of contractors who will participate in such competition. 7 The aim should be to ensure the attainment of value for money -public money should be spent in an effective and efficient manner. 8 Those who participate in competitions should also be treated fairly and without bias. 9 Thus, all contracting parties should have equal access to competition; some contractors should not be afforded more time for the preparation and submission of quotes or tenders than others;
and the same information should be made available to all contracting parties.
Government procurement procedures should further be transparent, 10 meaning 'public ' or 'open'. 11 Thus, when organs of state procure goods or services, this
should not be done behind closed doors. Procurement information should be generally available; there should be publication of general procurement rules and practices; government contracts should be advertised; contractors should be able to access information on government contract awards; and organs of 5 S 217(1). 6
For detailed discussion, see Bolton Government Procurement ch 3, par 4. 7
On 'competitiveness' and competition, see Collins English Dictionary 345; OED http://www.oed.com/ 28 Oct; Burton Legal Thesaurus 97; Goyder EC Competition Law 8. 8
On 'cost-effectiveness', see Collins English Dictionary 380 and 524; s 33(3)(c), 195(1)(b) and 215(1) of the Constitution. The COED http://www.askoxford.com 25 Jan also defines the word 'cost-effective' as "working productively with minimum wasted effort or expense". 9
On 'fairness', see Collins English Dictionary 586; Claassen Legal Words and Phrases 228; Burton Legal Thesaurus 228; OED http://www.oed.com/ 28 Oct; COED http://www.askoxford.com 25 Jan. 10 S 217(1) of the Constitution. 11 Burton Legal Thesaurus 515.
3/38 state should disclose the criteria that will be applied in selecting a winning contractor.
12
Depending on the nature and value of a particular contract, the use of a public call for tenders can generally be regarded as the best way to ensure compliance with the principles in section 217(1) of the Constitution, that is, fairness, equity, transparency, competitiveness and cost-effectiveness. 13 By nature, a public call for tenders is open; it assists in the prevention of fraud or favouritism; and ensures that the maximum number of contractors is approached to participate in government procurement procedures, thus affording an equal opportunity to all prospective contractors to contract with the government. An organ of state is also in a position to compare prices and quality and can choose to contract with whoever offers the best deal. Most legislation accordingly proceeds on the basis that procurement takes place by way of tendering. 14 As a general rule, legislation prescribes that contracts with a high value (above R200 000) are subject to public tender procedures.
There may, however, be instances when the circumstances of a particular case make the use of a public call for tenders inappropriate, regardless of the high value of the contract. Provision is, therefore, made in legislation for exceptions to the prescribed use of tendering. Since tendering is generally the best method to employ to ensure compliance with the principles in section 217(1) of the Constitution, it is important for there to be sufficient guidance on the non-use of tender procedures. The aim of this article is to analyse the legislation providing for exceptions to the use of tendering and to make recommendations on how 12 Evenett and Hoekman Transparency 272; Arrowsmith 1998 ICLQ. 13 A public call for tenders is also generally referred to as 'tendering', 'competitive tendering', 'bidding', 'competitive bidding', 'sealed bidding', 'open tendering', 'a call for competition', 'public advertisement' or 'a call for tenders'. For the purposes of this article, reference will primarily be made to the terms 'tendering' and 'competitive bidding'. In practice, however, the different terms are often used interchangeably. 14 See, e.g. 4/38 some of the legislative provisions should be interpreted in order to align them with the principles in section 217(1) of the Constitution.
First, the different ways in which legislation makes provision for the non-use of tendering will be enquired into. Guidance will then be provided on how certain legislative provisions should be interpreted to ensure compliance with section 217(1) of the Constitution. In doing so, reference will be made to international instruments dealing with government procurement and, specifically, the non- for the acquisition of goods and services and the disposal and letting of government assets. 20 The Regulations provide that supply chain management systems implemented by organs of state must comply with the principles of fairness, equity, transparency, competitiveness and cost-effectiveness. 21 The procurement of goods and services must further take place either by way of quotations or through a bidding process, and must be in accordance with the threshold values as determined by the National Treasury.
22
The National Treasury has issued guidelines and instructions or practice notes on various issues relating to procurement, the aim being to ensure uniform minimum norms and standards within government. Of particular relevance is 6/38 quotations and competitive bidding. Petty cash purchases are prescribed for contracts up to R2 000, written or verbal quotations are prescribed for contracts over R2 000 but under R10 000, written price quotations should be obtained for contracts over R10 000 but under R200 000, and competitive bidding should be used for contracts over R200 000. The rule, therefore, is that the procurement of goods or services above R200 000 is subject to formal procedures, that is, public tender procedures. Of particular relevance, therefore, is that a public tender process is prescribed for contracts exceeding one year and for procurements above R200 000.
34
Contracts for the provision of banking services must also be procured by way of tender procedures.
35
At all three levels of government, the requirement for the use of public tender procedures is not without exception. In the ensuing paragraph, attention will be given to the different ways in which legislation (at all three levels of government) makes provision for exceptions to the prescribed use of tendering.
Thereafter, an analysis will be offered of such legislation. It is important to note that attention will not be given to the use of petty cash purchases, written or verbal quotations, formal written price quotations, or two-stage bidding. The 31 Reg 12(2)(a) provides that "[a] supply chain management policy may allow the accounting officer to lower, but not to increase, the different threshold values specified in subregulation (1)". Written or verbal quotations may, e.g., be obtained for contracts under R2 000, formal written price quotations may be obtained for contracts under R10 000, or competitive bidding may be used for contracts under R200 000 (reg 12(2)(b)). A supply chain management policy must also state that "goods or services may not deliberately be split into parts or items of a lesser value merely to avoid complying with the requirements of the policy" (reg 12(3)(a)). 32 Also referred to as 'restricted invitation' or 'selective tendering'. 33 Reg 25(1). In terms of a two-stage bidding process, a public call for 'proposals to tender', 'expressions of interest' or 'requests to tender' go out and contractors are invited to submit detailed technical and cost proposals by a specified date. Systems Act, but they only find application when a municipality decides to make use of a private party for the delivery of a municipal service and not when use is made of another organ of state. 45 The position appears to be the same insofar as the disposal of capital assets is concerned. 46 The principles of 42 MFMA SCM reg 36(2). This reg (36(2)) does not apply to the procurement of, e.g., water and electricity (MFMA SCM reg 36 (3)). See also s 10G (5) 10/38 fairness, equity, transparency and competitiveness (not cost-effectiveness) are repeated in section 14(5) of the MFMA. Section 14(6), however, provides that 'this section', in other words, the whole of section 14 -…does not apply to the transfer of a capital asset to another municipality or to a municipal entity or to a national or provincial organ of state in circumstances and in respect of categories of assets approved by the National Treasury, provided that such transfers are in accordance with a prescribed framework. 47 It would appear that the reason for the non-application of the principles in the above instances, and thus also the non-use of tender procedures, is that all organs of state are entities exercising powers on behalf of the state. No organ of state is separate from the state -the state, through its organs, at all times functions as a unit. Thus, when a municipality, for example, contracts with another organ of state for the delivery of a municipal service, the service will still be provided by the state. There is, accordingly, no need for the principles in section 217(1) of the Constitution to find application. There is, therefore, no need for tender procedures. It is submitted, however, that even though the principles in section 217(1) do not find application where a municipality contracts with another organ of state for the delivery of a municipal service, for example, municipalities must, as a general rule, always comply with the principle of transparency. 48 The public, as taxpayers, have a right to government contracting procedures that are open and transparent irrespective of whether a municipality contracts with a private party or another organ of state. This is in line with one of the core aims of the Constitution, that is, to "lay the foundations for a democratic and open society".
49
Where a municipality is not specifically contracting with another organ of state for the delivery of a municipal service, and/or is contracting for goods or 47 Emphasis added. 48 Penfold and Reyburn Public Procurement 25-11 (n 1) note that an exception to compliance with the principle of transparency may be "where compelling reasons, such as national security, militate against disclosing any issues relating to the proposed contract". The writers, however, caution that "[t]his would only arise in highly exceptional circumstances". See also par 4.1.4 below. 49 See the Preamble to the Constitution (emphasis added).
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11/38 services in general, it would appear that the municipality will be bound by section 217, and thus the use of tender procedures, irrespective of whether a contract is ultimately concluded with a private party or another organ of state.
50
The same applies to instances where an organ of state in the national or provincial government sphere contracts for goods or services. It is submitted that this will particularly be the case where commercial entities performing public powers or functions participate in the procurement process. Such entities, as organs of state, will have a right to procurement procedures that are fair, equitable, transparent, competitive and cost-effective. 
Participation in a transversal term contract
The National Treasury facilitates the arrangement of contracts, referred to as transversal term contracts, for the procurement of goods and services required by more than one government department provided that the arrangement of such contracts is cost-effective and in the national interest. 
14/38
For contracts with a high value (above R200 000), tendering is the best way to ensure compliance with the principles in section 217(1) of the Constitution, that is, fairness, equity, transparency, competitiveness and cost-effectiveness. 63 Proper guidance on exceptions to the use of tender procedures is, therefore, crucial. It will, to a large extent, ensure uniformity insofar as the submission of reasons is concerned, and ensure transparency in government procurement procedures which will, in turn, assist in the combating of corruption. The aim in the ensuing paragraph is to make suggestions for the interpretation of the relevant legislative provisions providing for exceptions to the use of tendering in order to align them with the principles in section 217(1) of the Constitution.
Suggested guidelines for interpreting legislative provisions
In this paragraph, guidance will be provided on (1) 
Unknown specifications
The use of tendering may be 'impractical' where, for example, repairs need to be done and it is not possible for an organ of state to ascertain the nature or 
Best value
The use of tendering may be 'impractical' for reasons exclusively related to best
value. An organ of state may, for example, protect its future procurement interests and award a contract to a particular contractor to enable it to stay in the market and so avoid a monopoly situation in the specific goods or services in future. 73 An organ of state may also be confronted with 'bargain purchases'
where it is possible to obtain goods by taking advantage of a particularly beneficial opportunity available for a very short period of time at a price significantly lower than ordinary market prices. 74 Goods may also be available…on particularly advantageous terms from either a supplier which is definitely winding up its business activities, or the receivers or liquidators of a bankruptcy, an arrangement with creditors, or a similar procedure under national laws or regulations. 
National security
Reasons of national security could justify the non-use of tender procedures. 
Professional advice or services
At local government level, the MFMA SCM Regulations stipulate that an organ of state must make use of tendering for the appointment of consultants in the case of contracts above R200 000 or contracts that exceed one year. 81 It is submitted, however, that the use of public tendering may be 'impractical' where a consultant will be required to "provide professional advice or services". 82 A tender procedure, by nature, requires an organ of state to provide detailed specifications to enable contractors to prepare and submit responsive tenders. 
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18/38 human resource development, community-based developments and the like" that it is difficult to define the scope of services prior to the actual commencement of work. 83 A more appropriate procurement method in these instances would be the use of two-stage bidding.
Other
The use of tendering may be 'impractical' for the publication of notices and advertisements or where an organ of state is able to acquire goods at a public auction sale. 84 In the latter case, the reasoning is obvious -the purchase in question will already encompass a competitive procedure. In the former case, on the other hand, a tender process in itself would require the publication of notices and advertisements, that is, a call for tenders. 
19/38
created that the applicant would receive preference in buying the property. The court held that the municipality's actions in calling for tenders for the said property were not transparent or fair to the applicant. The court therefore ordered the municipality to afford the applicant first preference to purchase the property based on a fair price, and that the applicant be given 30 days within which to comply with the offer. If the applicant failed to meet the requirements of the offer, the municipality would be entitled to call for tenders for the sale of the property. 
The use of 'single source procurement'
The use of tendering may be inappropriate in instances where there is only one potential provider or authorised provider for the goods or services in question. given on situations that may warrant the use of 'single source procurement'. In the ensuing paragraph, guidance is provided on possible situations that may warrant the use of single source procurement.
Intellectual property rights
The use of single source procurement may be warranted where, as noted above, there are intellectual property rights involved such as patents, to resort to single source procurement for reasons of intellectual property rights, it will be necessary to demonstrate that there are, in fact, no alternatives. Simply to prefer one type of process which is subject to exclusive rights (which happens to be national) over an alternative process which is itself the subject of exclusive rights may not be sufficient to trigger the derogation. Similarly, holders of exclusive rights may also licence others to manufacture patented products or to use their technical knowledge or manufacturing process. This will happen particularly in cases where undertakings get together to form joint ventures or where subcontractors need to use the proprietary rights held by the contractors in order to fulfil their contractual obligations. The existence of licensees may well give rise to the availability of the protected product from several sources, a situation which would militate against the use of this derogation.
One of the recent 'questionable contracts' in the City of Cape Town concerns the award of a 'jewellery city contract'. 109 It is reported that the contract was awarded to a consultant (contractor) without the calling of tenders. The City claims that the contract was awarded to the successful contractor because it was an expert in the field and also, that the contract was of an urgent nature. A contractor who later learned of the award of the contract, however, claims that the contract should have been awarded to it since it 'initiated' the jewellery project. The contractor accordingly intends to sue for intellectual theft. It may be necessary to suspend the use of competition, and therefore tender procedures, where necessary additional and unforeseen work needs to be carried out under an existing contract and the work cannot be technically separated from the main contract without great inconvenience. 113 The same applies in the case of the repetition of similar work, that is, work originally awarded by way of competitive (tender) procedures that needs to conform to a basic project. 114 In the latter instance, however, it is important for legislation to stipulate a time period within which contracts may be awarded to the same contractor. It is suggested that legislation should stipulate that a contract may only be awarded to a particular contractor on the ground of repetition of similar work during the three years following the award of the original contract to such contractor. 25/38
Amendments to existing contracts
The use of single source procurement may be justified in the case of amendments being made to an existing contract. It is suggested, however, that in such a case, much will depend on the nature and scope of amendments made. If amendments give rise to the creation of an entirely new contract or a contract that is substantially different from the one initially advertised and concluded, it may well, from a fairness and competitiveness point of view, be necessary for an organ of state to make use of public tender procedures. This will, however, depend on the concrete circumstances of each and every case. 
A need for proper safeguards
In all the above instances (intellectual property rights, necessary additional and unforeseen work, and amendments to existing contracts), making use of competitive procedures, and this includes tender procedures, is likely to lead to greater costs incurred. The District Court in this case had issued a temporary restraining order blocking performance, pending receipt of the General Accounting Office's decision. After receiving the decision that upheld the protest, that court however dismissed the action on the ground that it lacked jurisdiction to permanently enjoin the contract actions in post-award bid protests.
122
for helicopter engines on the basis that only one firm was capable of meeting agency's needs not reasonable where agency's documentation, including submissions prepared in response to the protest, and agency testimony at the hearing were inconsistent and inaccurate). 121 Design Pak Inc 579, 843, (held that agency's justification for sole-source procurement inadequate where documentation does not reasonably show that only this exact product will satisfy agency's needs, and does not show that agency's need for the item is of unusual and compelling urgency that was not created by a lack of advance planning). See, however, 437, (held that agency's decision to limit urgent non-competitive procurement for diesel engine electric power plants to one source was reasonable and not the result of a lack of advance procurement planning where the power plants were urgently needed to correct an unacceptable level of military readiness in the Patriot Missile System; the power plants were readily available from only one source, and any delay on the part of the agency in initiating the acquisition was the result of reasonable deliberation that resulted in limiting the acquisition to the minimum number of power plants necessary to satisfy the urgent requirements 868 (1985) . In Comp Gen B-223914 (Oct 1986) (unpublished), the protestor was able to recover the costs of pursuing the protest, including attorney fees, where the agency failed to show that its urgent circumstances prevented it from requesting offers from as many potential sources as was practicable prior to making a sole source award on the basis of urgency.
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28/38
In the case of the recent City of Cape Town 'jewellery city contract', 123 the onus will be on the City of Cape Town to prove that the non-use of tender procedures was justified. The City will have to prove by way of detailed and compelling evidence that (as allegedly claimed) the successful contractor was the only expert in the field, and that the contract was of an urgent nature.
Conclusion
By nature, a public call for tenders has the potential to ensure compliance with all the principles in section 217 (1) 
